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[1] This appeal considers a short point of contractual interpretation in the context of the
application of paragraph 2 of Schedule 2 to the Prescription & Limitation (Scotland) Act 1973

(“the 1973 Act”).

[2] The appellant, Mr MacPherson, entered into a credit agreement with MBNA dated 26
April 2010. That agreement was regulated by the Consumer Credit Act 1974 (“the 1974
Act”). He utilised the credit facility and last made a- monthly payment on 22 March 2012. On

or about 1 October 2012 MBNA served a default notice on the appellant, demanding



payment of the sum of £519.07 by 20 October 2012, that being the sum which required to be
paid to remedy the default. The appellant neither complied with nor acknowledged the
default notice. On or about 10 January 2013 MBNA served a termination notice on the
appellant terminating the agreement and demanding payment of the sum of £3,474.23 being
the whole balance then outstanding. The appellant did not acknowledge the termination
notice. The respondents in the appeal, PRA Group (UK) Ltd (who I will refer to as “PRA”"),
subsequently acquired right to MBNA’s part of the credit agreement by assignation. On or
about 17 September 2017 PRA served the claim form in these proceedings on the appellant

by sheriff officer.

[3] In his decision, the summary sheriff concluded that the credit agreement did not
specify a date when the obligation to repay the whole amount due under the agreement
became payable, however, it did contain a provision (namely condition 8f, which is set out
below in paragraph [7]) that the whole balance must be paid on the occurrence of any of
certain events. The summary sheriff held that the right to terminate the agreement on a
default in the monthly payment by the debtor was that of the creditor. The creditor required
to take certain steps before doing so, namely, the service of default and termination notices
in terms of the 1974 Act. The summary sheriff accepted that the agreement could have been
terminated by MBNA in April 2012 when the appellant failed to make a monthly payment,
noting that MBNA chose not do so and elected to wait until October 2012 before serving a
default notice which called upon the appellant to bring his monthly payments up to date.
The summary sheriff, noting the appellant’s failure to do so, held that MBNA were entitled
to terminate the agreement in January 2013. He went on to state that there was no provision

in the legislation or in the agreement stipulating a time by which the creditor required to



terminate the agreement and rejected, as being without foundation, an argument advanced
on behalf of the appellant based upon “reasonableness”. By reference to schedule 2(2)(b) of
the 1973 Act (see paragraph [5] below) the summary sheriff held that the appropriate date
for the commencement of the prescriptive period was January 2013, when the agreement
was terminated. On that basis, the summary sheriff held that the obligation in question had
not subsisted for a continuous period of more than five years and was thus not extinguished
prior to the commencement of this action in September 2017. As the defence advanced by
the appellant related only to prescription and not to the merits of the claim or to the
calculation of the sum sued for, the summary sheriff granted decree.

[4] The appellant argues that the sheriff erred and that the appropriate date for the
purposes of section 6 of the 1973 Act was in April 2012 when the appellant failed to make
the required monthly payment. On that basis, the appellant argued that the obligation in
question had subsisted for a continuous period of more than five years (without either a
relevant claim or relevant acknowledgement in terms of section 6(1) of the 1973 Act) and
had been extinguished prior to the commencement of this action in September 2017.The

respondent argues that the conclusion reached by the summary sheriff was the correct one.

[5] Parties were agreed that the obligation in question was one which fell within the

definition contained in paragraph 2(1) of Schedule 2 to the 1973 Act. Paragraph 2 is in the

following terms:

(1) This paragraph applies to any obligation to repay the whole, or any part
of, a sum of money lent to, or deposited with, the debtor under a contract of

loan or, as the case may be, deposit.

(2) The appropriate date in relation to an obligation to which this paragraph

applies is—



(a) if the contract contains a stipulation which makes provision with
respect to the date on or before which repayment of the sum or, as the
case may be, the part thereof is to be made, the date on or before
which, in terms of that stipulation, the sum or part thereof is to be
repaid; and

(b) if the contract contains no such stipulation, but a written demand
for repayment of the sum, or, as the case may be, the part thereof, is
made by or on behalf of the creditor to the debtor, the date when such
demand is made or first made.

[6] As can be seen from sub-paragraphs 2(2)(a) and 2(2)(b), to determine the appropriate
date in cases of this type, it is first necessary to determine whether or not the contract
contains a provision which regulates the date on or before which repayment of the sum in
question is to be made. If there is such a provision, it is the date stipulated by the contract
that is the appropriate date (in terms of sub-paragraph 2(2)(a)); if there is no such provision,

the appropriate date is that on which a written demand for payment is first made (see sub-

paragraph 2(2)(b)).

[7] In this case, the relevant contractual provision is condition 8f, which is in the

following terms:

“8f  Subject to sending you any notice required, you, or your legal
representatives, must immediately pay your whole balance (including all
interest and charges and fees due) and we may refuse to authorise further
transactions if:
o this agreement ends;
e vyou fail to make a payment in full when it is due;
e you break an important part of this agreement or repeatedly break this
agreement and fail to sort the matter out;
e a bankruptcy order is made against you, or you make a voluntary
arrangement with your creditors; or
e youdie.”



[8] Properly construed, condition 8f does not contain a provision which regulates the
date on or before which repayment of the sum in question is to be made - it is subject to the
creditor sending to the debtor “any notice required”. In cases such as the present, section
87(1) of the 1974 Act applies. A default notice must be served. The appropriate date in the
present case is that on which a written demand for payment was first made, namely, 1
October 2012.

9] To the extent that the summary sheriff concluded that the appropriate date was the
date of termination (i.e. 10 January 2013 — see paragraph [2] above) he erred, however, he
was correct to conclude that the obligation in question had not subsisted for a continuous
period of more than five years (without either a relevant claim or relevant acknowledgement
in terms of section 6(1) of the 1973 Act) and was thus not extinguished prior to the
commencement of this action in September 2017. The appeal is refused.

[10] PRA, having been successful in their opposition to the appeal, are entitled to the
expenses occasioned by it. PRA sought sanction for the employment of junior counsel. That
motion was not opposed by the solicitor-advocate for the appellant. The applicable test for
sanction for the employment of counsel in the sheriff court and in the Sheriff Appeal Court
is set out in section 108 of the Courts Reform (Scotland) Act 2014. The language of section
108 permits the court to legitimately have regard to any circumstance or matter related to
the case. The present case is one brought under simple procedure. In my view, it involved
no question of difficulty or complexity; it did not involve a claim of importance or value; no
unfair advantage was gained by the employment of counsel — I did not require to hear from
PRA in response to the submissions made on behalf of the appellant. In all these
circumstances, I do not regard it as reasonable to sanction the-employment of counsel and I

refuse PRA’s motion to that effect.
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